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16 April 2004  
 
The Hon J McGinty MLA, 
Attorney-General and Minister for Justice &  
Legal Affairs, 
30th Floor, Allandale Square, 
77 St Georges Tce, 
PERTH  WA  6000. 
 
Dear Attorney, 
 

Re:  Magistrates’ Court Bill 2003 
 
 The attention of the Judicial Conference of Australia has been drawn to the 
Magistrates’ Court Bill 2003 (WA).  On behalf of the JCA, I wish to express concern 
about the provisions of the Bill relating to “Suspension from Office due to 
substandard performance” (Sch 1, cl 14).  The basis of the JCA’s concern is that these 
provisions are inconsistent with the principle of independence of the judiciary. 
 
 Under the Bill, Magistrates in Western Australia exercise judicial power.  
They deal with matters of the utmost importance including, of course, the hearing and 
determination of criminal prosecutions.  It is essential that Magistrates be and be seen 
to be independent of the government of the day.  Such independence is essential to 
public confidence in the judiciary and to the maintenance of the rule of law.  In 
particular, Magistrates must be independent from the executive. 
 
 In its present form, cl 14 permits the Minister – a representative of the 
executive – to recommend to the Governor that a Magistrate be suspended.  This 
power can be exercised, in the case of a Magistrate other than the Chief Magistrate, 
after consultation with the Chief Magistrate.  But the approval of the Chief Magistrate 
is not required.  Even if it were, this would not overcome the difficulties created by 
the Bill. 
 
 The grounds for suspension are stated in broad and undefined terms.  They 
include, for example, “neglect” in the performance of duties or failure to comply with 
the direction of the Chief Magistrate to perform administrative duties.  The decision 
as to whether “a proper reason for suspending a Magistrate from office exists” is to be 
made by the Minister, since the Governor is bound by convention to act on the 
Minister’s recommendation. 
 
 It follows that the Minister for the time being may hold in his or her hands the 
fate of a Magistrate who is hearing criminal cases or other litigation to which a 
representative of the State is a party.   
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 Moreover, the Bill, on its face, does not appear to require the Magistrate to be 
given notice of an intention to suspend him or her.  Nor is provision made for the 
Magistrate to make representations as to why he or she should not be suspended.  
While a Court may well imply that the Minister is bound by the requirements of 
procedural fairness, in its present form the Bill suggests that a Magistrate may be 
suspended without prior notice and without an opportunity to be heard. 
 
 As a matter of principle, Magistrates should enjoy the same independence and 
security of tenure as Judges.  This is the position that obtains with the Federal 
magistracy, by virtue of s 72 of the Constitution.  It also applies in New South Wales: 
see Constitution Act 1902 (NSW), ss 52-53. 
 
 The JCA respectfully suggests that to enact cl 14 of Sch 1 to the Magistrates 
Bill in its present form would be a retrograde step, inimical to maintenance of the rule 
of law.  Accordingly, I would urge you to reconsider the terms of the Bill. 
 
Yours sincerely, 
 
 
 
 
 
 
JUSTICE RONALD SACKVILLE, 
Deputy Chair 
 
CC:  Her Worship, Ms Julie Wager, President, The Stipendiary Magistrates’ Society. 
 


